D00 =1yt B W by

[N TN % SR (N TR N6 I N B N EE S B o e e e e e i e e e ey
co -1 O th B WM = D g G S b s W N = O

GERALD JAMES - State Bar #179258
660 J Street, Suite 480

Sacramento, CA 95814

Telephone: (916) 441-2629
Facsimile: (916) 442-4182

Attorney for Petitioner

California Association of Professional Scientists

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SACRAMENTO

CALIFORNIA ASSOCIATION OF
PROFESSIONAL SCIENTISTS

Petitioner,

STATE OF CALIFORNIA DEPARTMENT OF
PERSONNEL ADMINISTRATION; DAVID
GILB, DIRECTOR OF DEPARTMENT OF
PERSONNEL ADMINISTRATION; STATE
OF CALIFORNIA DEPARTMENT OF - -
FINANCE; MICHAEL GENEST, DIRECTOR
OF FINANCE; STATE CONTROLLER JOHN
CHIANG; and DOES 1 THROUGH 10,
INCLUSIVE

Respondents.

1. Introduction

CASE NO.

VERIFIED PETITION FOR WRIT OF
MANDATE AND COMPLAINT FOR
DECLARATORY RELIEF

Date:
Time:
Dept: 5%

This Court’s intervention is required at this time to compel the State of California as the

employer to comply with its duty under the law to compensate certain supervisory scientific

classifications of employees consistent with the April 28, 2008 quasi-legislative salary
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determinations made by the State of California Department of Personnel Administration.

This Petition addresses Fiscal Years 2005 - 2006, 2006 - 2007, 2007 - 2008 and the
ipcoming Fiscal Year of 2008 - 2009. As discussed within this Petition, the obligations of the
various Respondents are different for the Fiscal Year 2008 - 2009 than for the other years as the
State Budget for 2008 - 2009 is pending,

The Legisiature has provided the State of California Department of Personnel

Administration (DPA) with the authority to set salaries for employees excluded from collective

hargaining, including employees designated as supervisors. On behalf of fourteen classifications
f state employed scientist supervisors, in November 2006 the California Association of
rofessional Scientists (CAPS) challenged the excluded employee pay plan for employees in
hose classifications. CAPS alleged before the state DPA that in exercising its legislative salary
setting function, DPA’s pay plan for state supervisory scientists violated the provisions of the law
which require comparable pay for comparable work.

In response to the challenge to the pay plan and request for additional compensation,

PA held a quasi-legislative hearing, The DPA agreed with CAPS and found that the salaries of

he fourteen classifications of employees must be comparable to fourteen specific engineering
Jassifications. On April 28, 2008, DPA issued a written decision which set the salaries of the
fourteen classifications consistent with the finding by raising the supervisory scientist salaries to
-eflect the historical parity with certain supervisory engineering classifications. In this
roceeding, CAPS seeks a declaration that the state is obligated by law to pay the employees in
he fourteen classifications the salaries as fixed by the DPA retroactive to 2005.

Despite DPA’s salary determinations and the state employer’s setting of the salaries at the
1ew appropriate levels Tequired by law, the full salaries of the fourteen classifications and the
employees within those classifications have not been paid for the 2007 - 2008 fiscal year or any
prior fiscal vears, and neither the Department of Finance, nor the DPA has taken any action to
keek funding for the salaries required to be paid for the 2008 - 2009 Fiscal Year which begins on
Tuly 1, 2008.

1t is clear the state has not complied with the law until the appropriate salaries are paxd to

2
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ihe state scientists in the fourteen classifications. This action is therefore necessary to compel the
state to pay the full salaries required by law for the current year and retroactively, and to compel

the state ernployer to take action necessary (o present to the Legislature a request for an

hppropriation sufficient to fund the additional increase called for in the 2008 - 2009 Fiscal Year.

By this verified petition and complaint, Petitioner alleges the following:

1L Parties

1. Petitioner California Association of Professional Scientists (CAPS) is, and at all
kimes herein mentioned was, a nonprofit corporation organized and existing under the laws of the
State of California, with its principal place of business in the County of Sacramento, State of
California.

2. Petitioner CAPS is a supervisory employee organization under Government Code
Lection 3527 subdivision (c) in that it represents members who are supervisory employees under
cubdivision (g) of Govermment Code éection 3513. Petitioner CAPS has filed a registration as an
xciuded employee organization with the state and is recognized as a verified supervisory
employee organization. (Gov. Code § 3537.)

3. Petitioner CAPS represents approximately 332 state employees in the fourteen

supervisory scientific classifications covered by this Petition. CAPS and the affected employees

Irepresented by CAPS are therefore beneficially interested in Respondents’ faithful performance

bf the legal duties at issue in this case.

4. Respondent Department of Personnel Administration (DPA) is, and at all times
herein mentioned was, a department of the State of California with the responsibility of serving
hs the Governor’s designated representative for purposes of meeting and conferring on matters
elating to supervisory employer-employee refations (Gov. Code §3527(e)) and 1s responsible for
setting the salaries of employees excluded from collective bargaining including the state
scientists in the fourteen classifications covered by this Petition (Gov. Code §19826).

5. Respondent David Gilb is the duly appointed Director of the DPA. (Gov. Code

§19815.3.) The duties of the Director of the DPA include administering and enforcing the laws
3
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pertaining to personnel and formulating, adopting, amending, or repealing rules, regulations, and
weneral policies affecting the purposes, responsibilities and jurisdiction of the DPA and which
e consistent with the law and necessary for personnel administration. (Gov. Code §19815.4)
Director Gilb is sued in his official capacity only.

6. Respondent Department of Finance (Finance) is, and al times herein mentioned
was, a department of the State of California which exercises general powers of supervision over
the state’s fiscal affairs, which include control and enforcement of the budgets of various state
agencies. (Gov. Code §§ 13070, 13320, 13323, 13337.)

7. Respondent Michael Genest is the duly appointed Divector of the Department of
Finance. (Gov. Code § 13002.) Finance is under the control of Genest who shall perform all
lduties, exercise all powers and jurisdiction, assume and discharge all responsibilities, and carry

but and effect all purposes vested by law in Finance. (Gov. Code §§ 13002, 13004.) Director

enest is sued in his official capacity only.
8. Respondent John Chiang is a state constitutional officer as the duly elected
ontroller of the State of California. (Cal. Const., art. V, §11.) Among various other duties, the
Controller shall superintend the fiscal concerns of the state. The Controller shall audit all claims
hgainst the state and may audit the disbursement of any state money for correctness, legality, and
for sufﬁcieﬁt pfovisions of law for payment. (Gov. Code § 12410.) The Controller shall draw
rwan"ants on the Treasurer for the payment of money directed by law to be paid out of the State
{reasury; but a-xxf:a’wfant shall not be drawn uniess authorized by law, and unless unexhausted
specific appropriations by law are available to meet it. (Gov. Code § 12440.) The Controlier is
sued in his official capacity only.
9. The true names and capacities of Respondents named herein as Does I through 10,

inclusive, are unknown to Petitioner who therefore sues such Respondents by such fictitious

Eames, and Petitioner will amend this complaint to show their irue names and capacities when
he same have been ascertained. Petitioner is informed and believes and thereon alleges that each

of the Respondents are in some manner responsible for the acts complained of herein.

4
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1[I, DPA’s April 28, 2008 Like Pay for Like Work Salary Determination Decision
10.  Pursuant to Government Code section 19826, the Legislature has delegated to the
Department of Personnel Adminisiration (DPA) the salary sctting function for various
employees, including supervisory employees excluded from collective bargéining. Specifically,
Government Code section 19826 (a) provides DPA with the authority to establish and adjust
salary ranges for cach class of position in the state civil service subject to any merit limits
sontained in Article VII of the California Constitution. In delegating the salary setting function

o the DPA, the Legislature instructed that the salary range shall be based on the principle that

like salaries shall be paid for comparable duties and responsibilities. The Legislature placed a
limit on the salary setting authority by instructing that the DPA shall make no adjustments that
require expenditures in excess of existing appropriations that may be used for salary increase
urposes.

11.  Prior to 2005, there was a close alignment in salaries between the following
supervisory scientist classifications (underlined) and the comparable su;ﬁervisory engineering
[classifications (indented):

Supervising Hazardous Substances Scientist |

Supervising Hazardous Substances Engineer I

Supervising Hazardous Substances Scientist [I

Supervising Hazardous Substances Engineer II

" “Senior Industrial Hygienist

Senior Safety Fngineer'

Senior Geologist (Supervigor)

Senior Engineering Geologist

'At page 21 of the April 28, 2008 DPA decision, there appears to be an error in that the
salary adjustment for Senjor Industrial Hygienist is fo pay the same as Senior Engineering
Geologist. Although the pay is the same, CAPS requested in writing that the DPA Director
correct this apparent error by listing Senior Safety Engineer as the comparable class. As CAPS
understands it, the DPA Director is working on a response.

5
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Senior Seismologist

Senior FEngineering Geologist

Senior Pnvironmental Scientist

Senior Water Resources Conirol Engineer or Senior Engineer Water Resources

Senjor Land and Water Use Scientist

Senior Engineering Geologist or Senior Engineer Water Resources

Land and Water Use Program Manager I

Supervising Engineer Water Resources

Environmental Program Manager 1 (Supervisory)*

Supervising Engineering Geologist, Supervising Engineer Water Resources
Supervising Water Resources Control Engineer

Energy Commission Supervisor II (Efficiency)’
Electric Generation System Specialist 1T

Energy Commission Supervisor I (Forecasting)

Electric Generation System Specialist ITT

Enerpy Commission Supervisor II (Technology Evaluation and Development)

Electric Generation System Specialist HI

Supervising Integrated Waste Management Specialist I

Senjor Waste Management Engineer

2CAPS contended before the DPA that the comparable classes are Supervising Engineer
Keologist, Supervising Engineer Water Resources and Supervising Water Resources Control
Engineer. The DPA decision found instead Senior Engineer Geologist, Senior Engineer Water
esources and Senior Water Resources Control Engineer to be the comparable classifications.
APS requested in writing that the DPA Director correct this apparent error. As CAPS
understands it, the DPA Director 1s working on a response.

*For each Energy Commission Supervisor U comparison, CAPS contended the proper
comparable classification is Electric Generation Specialist IT1. The DPA decision found instead
Ihe Electric Generation Specialist I to be the comparable classification. CAPS requested in
writing that the DPA Director to correct this apparent error. As CAPS understands it, the DPA
Director 1s working on a response.

6
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Supervising Integrated Waste Management Specialist [

Supervising Waste Management Engineer
12. Historically, there has been a level of horizontal parity between the supervisory

scientific and supervisory engineering classifications. In setting the salaries, the state (through

the DPA since 1981) has historically paid the state supervisory scientists either the same, or

consistently paid the scientific classifications five or ten percent lower than comparable

ngineering classifications. (April 28, 2008 Director’s Decision, Page 21, Exhibit A to the
Eeolaration of Christopher Voight.)

13. Beginning in July 2005, the state began providing salary increases to employees in
the supervisory engineering classifications that far exceeded those of the supervisory scientists in
the comparable classifications. (See Relevant Portions of 2005, 2006 and 2007 Civil Service Pay
Scales, Attached as Exhibit B to the Declaration of Christopher Voight.) In July 2005, the salary

increase for supervising engineers was 7.7%. Supervisory engineers received additional salary
increases of 12.4% effective July 1, 2006 and 14.1% effective July 1, 2007 which widened the
ay differential which was once comparable. (Paragraph 7, Declaration of Christopher Voight.)
14. For example, Senior Seismologists, a supervisory scientist classification, have
ristorically been paid comparably to Senior Engineering Geologists, a supervisory engineering

lassification. Prior to the salary increases in July 2005 for engineering supervisors taking effect,

he classification of Senior Seismologist was paid a maximum of $6339 per month while the
ompardble chassification of Senior Engineering Geologist was paid a meximurn of $6450
meaning that prior to the supervisory engineering raise wm July 2005, the Sentor Seismologist was
paid 2.5% less than the Senior Engineering Geologist. (Paragraph 8, Declaration of Christopher
Voight.)
15.  Senior Seismologists received the same salary adjustments as most other
supervisory scientists since July 2005 - no salary increase in July 2005, a 3.5% increase effective
Tuly 2006, and a 3.4% increase effective July 2007. Senior Engineering Geologists received the
same salary adjustments as most other supervisory engineers since July 2005 - salary increases of

7.7% in July 2005, 12.4% in July 2006, and 14.1% in July 2007. (Paragraph 9, Declaration of

“
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Christopher Voight.)
16.  Although the salaries have historically been comparable, in July 2005 the Senior
Seismologist salaries lagged the Senior Engineering Geologist salaries by $651 per month for a
10% salary lag. In July 2006 the salary lag grew to $1296 per month for a 20% salary lag. In
Tuly 2007, the salary lag grew to $2172 per month for a 32% salary lag. (Paragraph 10,
Declaration of Christopher Voight.)
17. Following the Director’s Decision, in early May 2008 the DPA provided CAPS
with a DPA prepared chart listing the annualized salary costs and funds for thirteen of the
classifications covered by the decision. It appears the Senior Geologist Supervisor classification
oes not have any incumbents. The caption title reads “Scientist Unit 10 Supervisors to Unit 9
Eupervisors - various levels per Legal Recommendation.” The salary imcreases range from
10.06% to 32.15%. The annualized General Fund cost 1s $1,781,293 with the other find cost of
$5,816,116. (Costing chart for implementing the DPA Director’s Decision, Attached as Exhibit
C to the Declaration of Christopher Voight.)
18.  The proposed 2008 - 2009 Fiscal Year budget contains funding for an additional
increase for employee compensation scheduled for July 1, 2008. In the past three years, the
supervisory engineers have received raises in correlation with the salary increases for the rank-
hnd-file engineering employees they supervise. As the rank-and-file engiﬁeering employees are
Loheduled to receive another raise July 1, 2008, the supervisory engineers will likely receive an

‘ncrease orr that date dswell. (See 9800 Item Augmentation for Employee Compensation -5

- Governor’s Proposed Budget (Following May Revision), Exhibit D to the Declaration of

Christopher Voight.)

19. In meeting and conferring over the Fiscal Year 2005- 2006 pay plan for supervisory
scientists, CAPS took the position that the horizontal parity should be maintamed and
supervisory scientists should be given salary increases. {2005 CAPS Supervisory Meet and
Confer Proposal, Exhibit E to the Declaration of Christopher Voight; April 28, 2008 Director’s
Decision, Page 4, Exhibit A to the Declaration of Christopher Voight.)

20.  Following the July 2006 increase for supervisory engineers, CAPS met and

8
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onferred over the Fiscal Year 2006-2007 pay plan. CAPS took the position that the historical
harity between supervisory scientific and supervisory engineering classes should be reinstated by
-aising the salaries of supervisory scientific classifications and that the pay plan should reflect
like pay for comparable work. In adopting the pay plan for 2006-2007, the DPA rejected CAPS’

Zogition which sought to restore historical parity. (2006 CAPS Supervisory Meet and Confer

21.  On November 3, 2006, CAPS, as a verified excluded employee organization and

the representative of the state’s professional scientist supervisors, challenged the salary ranges for

2
3
4
5
6 [Proposal, Exhibit F to the Declaration of Christopher Voight.)
7
8
9

Ifourteen supervisory scientist classifications claiming that the pay violated the principle that “like
kalaries shall be paid for comparable duties and responsibilities.” Specifically, CAPS contended
that in setting the salaries for the challenged classifications, the DPA has violated the legislative

mandate found in Government Code section 19826 to pay like salaries for comparable work.

November 3, 2006 CAPS Salary Challenge and Request for Hearing, Exhibit G to the
Declaration of Christopher Voight.)

22.  Director Gilb established an investigative hearing panel to hear the challenge to the
salary structure and the claim for additional compensation. The panel was charged with
investigating the claim that supervising scientists are performing comparable duties and have
comparable responsibilities to certain supervising engineering classes. '

23.  The panel held hearings on April 11 and 12, 2007, November 26, 27, 30, 2007 and

) IDecember 32007~ A total of 31 witnesses testified before the panel. On Februat-*y‘@?; 2008 the
ip

anel submitted its final report to Director Gilb.

24, On April 28, 2008, the 22 page Director’s Decision was issued by DPA. In the
decision the DPA adopted the investigation panel’s factual summary of the witness testimony,
=xhibits and document review. (April 28, 2008 Director’s Decision, Page 4, Exhibit A to
Declaration of Christopher Voight.)

25.  The Director’s Decision found that the testimony from witnesses working in the
various classifications, and from managers and human resource personnel in agencies and

departments using the classifications, indicates that the duties and responsibilities of supervising

9
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kcientists and supervising engineers are sometimes i1dentical and/or comparable in {erms of
prganizational level and supervisory or managerial responsibility. The Decision noted that while
the supervising and management duties and responsibilities were similar, the classifications when
viewed as a whole were not identical, The Decision concludes that factual evidence presented by
the claimants and the employing agencies established the duties and responsibilities of the
subject supervising scientist classifications are similar but not identical to those assigned to the
subject supervising engineer classifications. (April 28, 2008 Director’s Decision, Page 19 - 20,
Fxhibit A to Declaration of Christopher Voight.)

26. In the Director’s Decision, the DPA recommends salary adjustments to the

supervising scientist classifications based on historical State Personnel Board documents that

finitially established classifications and historical pay scales as follows:

Supervising Hazardous Substances Scientist [

Pay the same as Supervising Hazardous Substances Engineer 1

Supervising Hazardous Substances Scientist 11

Pay the same as Supervising Hazardous Substances Engineer 1l

Senior Industrial Hvgienist

Pay the same as Senior Engineering Geologist

Senior Geologist (Supervisor)

Pay the same as Senior Engineering Geologist

‘Senior Seismologist’ -

Pay the same as Senior Engineering Geologist

Senjor Environmental Sciengist

Pay 10% less than Senior Water Resources Contro! Engineer or Senior Engimeer
Water Resources

Senior Land and Water Use Scientist

Pay 5% less than Senior Engineering Geologist or Senior Engineer Water

Resources

10
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Land and Water Use Program Manager 1

Pay 5% less than Supervising Engineer Water Resources

Enerey Program Manager [ (Supervisory)

Pay the same as Senior Engineering Geologist, Senior Engineer Water Resources
Senior Water Resources Control Engineer
Enerpy Commission Supervisor Il (Efficiency)
Pay 5% less than Electric Generation System Specialist [
Energy Commission Supervisor II (Forecastin
Pay 5% less than Electric Generation System Specialist [

Enerey Commission Supervisor IT (Technology Evaluation and Development)

Pay 5% less than Electric Generation System Specialist I

Supervising Inteerated Wagte Management Specialist

Pay 5% less than Senior Waste Management Engineer
Supervising Integrated Waste Management Specialist Il

Pay 10% less than Supervising Waste Management Engineer
27.  These salary determuinations are the product of the Director’s salary setting
consistent with his authority under Government Code section 19826. Although phrased in the
form of salary “recommendations,” it 1s DPA that has the statutory authority to designate salaries
for these supervisory scientists. Those increased salaries have not been paid, despite the
imandatory language requiring horizontal parity.  This mandatory language does not allow “a -

ower to consider, weigh, and then to reject.” In interpreting Section 19826, the courts have

held, “The clause demands that the described principle be applied to reach dollar results.” (Staze
Trial Attorneys’ Assn. v. State of California (1976) 63 Cal.App.3d 298, 304.) Here, despite
DPA’s finding of comparability of duties and responsibilities, comparable salaries are not being
paid and “dollar results have not been reached.” The DPA has acted within its findamental
statutory authority in fixing the salaries of these fourteen supervisory scientific classifications at a

level comparable to that of the comparable supervisory engineer classifications.

11
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IV.  The Increased Salaries Must be Paid as There is an Appropriation to Fund

Pavment of the Increased Salaries in the 2007-2008 State Budget
28.  DPA must cause the increased state scientist salaries to be paid when such action
can be taken without requiring expenditures in excess of current appropriations. (State Trial
Attorneys ' Association v. State of California (1976) 63 Cal.App.3d 298, 305.)
29.  On April 28, 2008, DPA asked Finance in writing to determine whether the salaries

re within existing salary appropriations. (Exhibit A to the Declaration of Christopher Voight.)

APS is not aware of any response to DPA from Finance. CAPS made a similar request of
“inance on May 2, 2008. (Exhibit H to the Declaration of Christopher Voight.) To date CAPS
has not received a written response. In DPA’s request, Finance is not being asked to make a

olicy determination on paying the increases or not, rather Finance is being asked to make a
Factual determination as to whether there are funds to pay the increases. The DPA request
supports the position that the increased salaries must be paid if they are within existing
pppropriations, otherwise, DPA would not have asked Finance whether the increased salaries
could be paid out of existing appropriations.
30. There is a line item in the State Budget Act titled “9800 Augmentation for
Employee Compensation.” Each year the state budget reflects funding augmentation amounts for

state employee compensation adjustments. If the Legislature has already appropriated money in

yrior years fo pay for the economic terms of employee compensation, the funding for those

teconomic tenms isincinded eaciyyear in departments budgets. -“When new"gconomic terms -

-equire funding not yet approved by the Legislature, the appropriations for those items appear in
he 9800 [tem of the State Budget. (Paragraph 17, Declaration of Christopher Voight.)

31, The Final 2007-2008 State Budget Act was contained in Senate Bill 77 of the
Statutes of 2007. As passed by the Legislature, the 9800 Item contained: $£525,262,000 For
Augmentation for Employee Compensation from the Geperal Fund; $315,802,000 For
Augmentation for Employee Compensation, payable from other unallocated special funds; and
$169,384,000 For Augmentation for Employee Compensation, payable from other unallocated

mongovernmental cost funds. (See Relevant Excerpts from the 2007 - 2008 State Budget Act,

12
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i Paragraph19, Declaration of Chnistopher Vioight:)

Exhibit I to the Declaration of Chrigtopher Voight.)

32.  In signing the 2007-2008 Budget Act, Governor Schwarzenegger reduced the

General Fund Augmentation for Employee Compensation from $525,262,000 to $453,262,000.
33.  The 9800 item general fund aliocation is found at 9800-001-0001 and contains a

rovisions that reads, “The funds appropriated in this item are for compensation increases and
increases in benefits related thereto of employees whose compensation, or portion thereof, s
“hargeable to the General Fund, to be allocated by executive order by the Department of Finance
0 the several state offices, departments, boards, bureaus, commissions, and other state agencies,
in augmentation of their respective appropriations or allocations, in accordance with approved
memoranda of understanding, or for employees excluded from collective bargamning, n
ccordance with the salary and benefit schedules established by the Department of Personnel

Adnrinistration.” This same language is repeated for Special Funds - 9800-001-0494 and

Nongovernment Cost Funds - 9800-001-988. (Exhibit I to the Declaration of Christopher
Voight.)
34. Inresponse to a request from CAPS, the Controller has provided CAPS with
current balances in the 9800 Item of the State Budget as of June 24, 2008 as follows:
General Fund - 9800-001-0001 $114,994,755
Special Funds - 9800-001-0494 $39,214,948
Nongovernmental Cost 9800-001-098 $103,428,963.

b ST

35. Finance has a duty to determine whether the higher salaries can be paid within
existing appropriations.

36.  Although Finance has not made a determination of whether the increased
comparable salaries are within existing salary appropriations, CAPS contends that the approved
Fiscal Year 2007-2008 State Budget contains hundreds of millions of dollars of appropriated and
unexpended funds to pay the salary increases consistent with the DPA Director’s decision for
2007-2008 and retroactively. This contention is squarely supported by the information on the

current balances of the three 9800 item funds as obfained from the Controller.

13
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V. Upon a Finding that Unexhausted Appropriations are Available to Meet the
Pay Claim, the State Controller Shall Pay the Increased Salaries as Fixed by
the DPA

37. When salaries are fixed by DPA and the Legislature appropriates funds for

compensation increases, money must be drawn from the Treasury from the unexhausted

hppropriation. The Controller shall draw warrants on the Treasurer for the payment of money

directed by law to be paid out of the State Treasury. (Gov. Code § 12440.) The Controller has a

!

asic duty to audit claims for correctness, legality, and for sufficient provisions of law for
tayment. (Gov. Code § 12410.)

38, As the DPA has determined the increase in salaries for the fourteen classifications
bf supervisory scientist employees and as the Legislature has appropriated funds for employee
compensation increases which have not been exhausted, the Controller must draw warrants to
pay the increased salaries out of the State Treasury.

VI.  Another Raise is Scheduled for Supervisory Engineers

39. For the 2008-2009 fiscal year, Finance has placed an amount to fund new

dditional salary increases in the 9800 Item of the proposed state budget. (Exhibit C to the
E)eciaration of Christopher Voight.) This is consistent with past actions of this and other
Administrations to list scheduled increases for rank-and-file employees in approved memoranda
of understanding and for related excluded employees (managers, supervisors and confidential
kmployees) in the 9800 liem as they constitute “new money.” -~ -~ F e ot
40. IfDPA determines that it will increase the salaries for engineering supervisors,
DPA and Finance have an obligation to include the same increases for the fourteen classifications
bf state scientist supervisors covered by the quasi-legislative salary decision setting salaries at
Plorizontal parity with the engineering classifications and to pay those increased salaries out of
the 9800 Item of the 2008-2009 State Budget.

41. In May 2008, CAPS presented a meet and confer proposal seeking implementation
of the salary increases called for in the Director’s April 28, 2008 Decision for the 2008-2009
Fiscal Year. (See May 12, 2008 CAPS Supervisory Meet and Confer Proposal, Exhibit J to the

14
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Declaration of Christopher Voight.)
47 If Fmance determines that the salary increases cannot be paid in the current fiscal

vear as they would exceed existing appropriations, then DPA and Finance must inciude in the

roposed budget for the Legislature’s consideration an increase that would move the salaries of
he fourteen classes from where they are now to where the correlating supervising engineering
lasses will be effective July 1, 2008 or otherwise pay those increased salaries out of the 9800

[term, or any other provision for salary, of the 2008-2009 State Budget.

FIRST CAUSE OF ACTION
(Declaratory Relief)

43, Petitioner realleges all the provisions of paragraphs 1 through 42 and incorporates
them by reference herein as if fully set forth.
A4. Petitioner CAPS contends that the state supervisory scientists in the fourteen
lassifications are entitled to the salaries as fixed in the DPA Director’s salary setting decision
konsistent with his authority under Government Code section 19826 for the 2007-2008 Fiscal
Y ear and retroactively to the 2005-2006 Fiscal Year. Despite DPA’s determination, the DPA has

hot acted within its fundamental statutory authority and obligation to determine that these are the

Itroper salaries that are to be paid retroactively back to the 2005-2006 Fiscal Year at a level

onsistent with its factual findings of comparability with supervisory engineering classifications.

DPA over the proper salaries for the fourteen supervisory classifications for the Fiscal Years
D005 - 2006, 2006 - 2007, 2007 - 2008, and 2008 - 2009.

46. Petitioner CAPS desires a declaration of its rights and the rights of'its affected
imembers with respect to the proper salary to be paid to employees in these fourteen

- lassifications and asks the Court to make a declaration that the employees in the fourteen
classifications are entitled to the salaries as determined by the DPA in the April 28, 2008
Director’s Decision it each of the Fiscal Years 2005 - 2006, 2006 - 2007, 2007 - 2008, and 2008
- 2009.
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47.  Such a declaration is necessary and appropriate af this time in order to determine
the proper salary to be paid to employees in the fourteen state supervisory scientist classifications

now and retroactively.

SECOND CAUSE OF ACTION
(Petition for Writ of Mandate)

48. Petitioner realleges all the provisions of paragraphs 1 through 47 and incorporates
them by reference herein as if fully set forth.
49,  Petitioner CAPS and its members have an immediate and direct interest affected by
this proceeding in that employees in the fourteen supervisory classifications have a legal right to
the increased salaries as determined by the DPA in the Director’s Decision dated April 28, 2008,
50. Following DPA’s determination that the fourteen classifications of supervisory

kcientific employees perform work comparable to certain supervisory engineering classifications,

“hranddte to pay like pay for'comparable work. - -

espondents DPA and Gilb have a ministerial duty to set the salaries for the fourteen

lassifications of supervisory scientists comparable to the classifications of supervisory engineers
in the manner set forth in the DPA Director’s Decision dated April 28, 2008 both currently in the
D007 - 2008 Fiscal Year and retroactively to Fiscal Years 2005 - 2006 and 2006 - 2007.
Respondent DPA and Gilb’s action in setting the salaries of the employees in the fourteen
classifications is untawful in that it conflicts with Government Code section 19826 and the
51. Respondent Finance has a ministerial duty to determine whether the increased
salaries called for in the DPA Director’s Decision dated April 28, 2008 can be paid out of
existing appropriations. To date, Finance has not made that determination.
52.  Upon a determination that payment of the salaries called for in the DPA Director’s
’Decision dated April 28, 2008 will not exceed appropriations, Respondent State Controller
(Chiang has a ministerial duty to pay the increased salaries called for in the DPA Director’s
Decision.

53.  Respondents DPA, Gilb, Finance and Genest have a duty to include in the proposed

16
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budget for 2008 - 2009 for the Legislature’s consideration an increase that would move the

calaries of the fourleen supervisory scientist classes from where they are now to where the

orrelating supervising engimeering classes will be effective July 1, 2008 or otherwise to pay
[hose increased salaries out of the 9800 Item, or any other appropriation for payment of salaries,
hf the 2008-2009 State Budget.
54. Respondents DPA, Gilb, Finance, Genest and State Controller Chiang each have a
ilear, present, and ministerial duty to conform to the laws of the State of California and to avoid
violations of the law.
55.  Petitioner has no plain, speedy, and adequate remedy in the ordinary course of law,

bther than the relief sought in this petition, in that there is no legal remedy to prevent or enjoin

fthe payment of an improper salary or compel the payment of a proper salary.
56.  Petitioner has no administrative remedy which will result in preventing or

knjoining the payment of an improper salary or compelling the payment of a proper salary.

PRAYER
WHEREFORE, Petitioner respectfully prays for judgment against Respondents, and each
bf them, as follows:
On Petitioner’s First Cause of Action for declaratory relief:

1.  That the Court declare that employees in the fourteen classifications are entitled to

in the manner set forth in the April 28, 2008 Director’s Decision in each of the Fiscal Years 2005
L 2006, 2006 - 2007, 2007 - 2008, and 2008 - 2009.

2. For costs of suit incurred in this action and for such other relief as the Court deems
proper.

On Petitioner’s Second Cause of Action for writ of mandate:

1. That the Court issue a peremptory writ in the first instance commanding DPA and
\3ilb to set the salaries for the fourteen classifications of supervisory scientists comparable to the

classifications of supervisory engineers in the manner set forth in the DPA Director’s Decision

17
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dated April 28, 2008 both currently in the 2007 - 2008 Fiscal Year and retroactively to Fiscal
Years 2005 - 2006 and 2006 - 2007,

2. That the Court issue a peremptory writ in the first instance commanding Finance and
Genest to determine whether the increased salaries called for in the DPA Director’s Decision
[lated April 28, 2008 ﬁan be paid out of existing appropriations.

3. That the Court issue a peremptory writ in the first instance commanding State

ontroller Chiang to pay the salaries for the fourteen classifications of supervisory scientists
omparable to the classifications of supervisory engineers in the manner set forth in the DPA
irector’s Decision dated April 28, 2008 both currently in the 2007 - 2008 Fiscal Year and
retroactively to Fiscal Years 2005 - 2006 and 2006 - 2007,
4. That the Court issue a peremptory writ in the first instance commanding DPA and
[Finance to include in the proposed budget for the Legislature’s consideration an increase that
would move the salaries of the fourteen supervisory scientist classes to where the correlating

supervising engineering classes will be effective July 1, 2008.

IDated: June 27, 2008 " N Y K
GERALD TAMES -

Attorney for PetitionerMZAPS
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YERIFICATION

1, Christopher J. Voight, am the Staff Director to the California Association of
Professional Scientists, the Petitioner in the instant action.

I have read the foregoing Petition for Writ of Mandate and Complaint for Declaratory

elief and know its contents. All facts alleged in the petition and complaint are true of my own
ersonal knowledge, except as to those matters which are alleged on information and belief, and
s to those matiers, I believe them to be true.

I declare under penalty of perjury that the foregoing is frne and correct and that this

L fiidavit was executed on this 27% day of Tune, 2008 at Sacramento, California.

T IGHT
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