Ch

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TNV N

EDMUND G. BROWN JR.

.Attorney General of the State of Cahforma

CHRISTOPHER E. KRUEGER
Senior Assistant Attorney General -
JONATHAN K. RENNER
Supervising Deputy Attorney General .
KIMBERLY J. GRAHAM, State Bar No. 204210
Deputy Attorney General
1300 I Street, Suite 125
P.O. Box 944255 - -
Sacramento, CA 94244-25 50
Telephone: (916) 322-6114
Fax: (916) 324-8835 '
E-mail: Kimberly.Graham@doi.ca. gov

Attomeys for Respondents Department of Finance,
Michael Genest, Director of Fmance and State
Controller John Chlang e

SUPERIOR COURT OF CALIFORNIA

COUNTY OF SACRAMENTO

CALIFORNIA ASSOCIATION OF
PROFESSIONAL SCIENTISTS

E Petitioner,

AL

STATE OF CALIFORNIA, DEPARTMENT OF
PERSONNEL ADMINISTRATION; DAVID
GILB, DIRECTOR OF DEPARTMENT OF
PERSONNEL ADMINISTRATION; STATE OF
CALIFORNIA DEPARTMENT OF FINANCE;
MICHAEL GENEST, DIRECTOR OF'
FINANCE; STATE CONTROLLER JOHN
CHIANG; ‘and DOES 1 THROUGH 10,

' INCLUSIVE

Respohdents.

CASE NO:

34-2008-00014476-CU-WM-GDS

DEPARTMENT OF FINANCE,
DIRECTOR OF FINANCE, AND

STATE CONTROLLER’S

MEMORANDUM OF POINTS
AND AUTHORITIES IN
SUPPORT OF THEIR
OPPOSITION TO PETITION FOR

- WRIT OF MANDATE
Date: - September 19, 2008
Time: 1:30 p.m.
Dept: 33
Judge: The Honorable Lloyd
: G. Connelly
Trial Date: ~ Not Set

Action Filed: June 27,2008

FINANCE/SCO’s MEMIO OF POINTS AND -

CASE NO: 34-2008-00014476-CU-WM-GDS

AUTHORITIES IN OPPOSITION TO PETITION FOR WRIT OF MANDATE




10
11
12

13

14
15
" 16
17
18
19

20

21
22
23
24
25
26
27
28

I .INTRODUCTION

Once all of the immaterial allegati_ons and extraneous information is set aside, this writ
presents a very simple question for decision: Did Finance or its director (collectively Finance)!
fail to perform a ministerial duty or mandatory dutysuch that CAPS has a clear, present, and
beneficial 1egai.right4 to o_btain relief by way of writ of mandate? The answer to this quéstion is
“no” for at least three reasans. | |

First, and foremost, CAPS has not identified any ministarial duty that Fi_'nance is
obligated to perform. ‘In fact, Finance does not have a ministerial 'duty to (1) make any
determination Whether there are funds in existing appropnatlons to pay for salary increases
and/or (2) reoommend that the Legislature make appropriations for the CAPS salary increases in
the 2008-2009 bud’get. CAPS has not cited to a single statute that would obhgate Finance to take
the actions that the union is requesting. | | '
Second evcn assurmng, arguendo, that there is a duty to make a determination of .

whether there are ex1st1ng funds to pay for the salary increases, Finance has already performed

‘this act; specifically, on May 7, 2008, Finance mformed DPA that there were no monies available

ih the departmant budgets or in Budget Act Item 9'800 for the salary.increase.

Thifd and finally, assuming, arguendo, thfat there is a daty to recoﬁmend that the
Leglslature make appropriations for the CAPS salary increases in the 2008-2009 budget, Finance .
is unable to do so because the deadline to make any such recommendatlons has already passed.
Spemﬁcally, Government Code section 13308 states that . Fmance shall provide to the |
Legislature, on or before April 1 of each year, all proposed adJustrnents to the Governor’s Budget

..” (Gov. Code, § 13308, subd. (c); see also State Administrative Manual (SAM), Chapter
6130 [“By statute; [Finance] is required to give the Legislature all proposed adjustments ... to the
Govemor’s Budget by April 1.”7].) | |
/11

1. The State Controller does not take any position on the merits of CAPS’ petition and
will comply with any and all orders of this Court with regard to any decision issued in this case.
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While Finance understands CAPS’ desire to obtain salary increases for its scientist
supervisors, there is simply no ministerial act that Finance can perform in order to provide
monies for such salary ihcrééses. Therefore, Finance respectfully requests that CAPS’.s pétition
for writ of mandate be denied. | | '

II. FACTUAL BACKGROUND
A. The Deparfméﬁt Of Finance And Its Role In State
GovernmentT A

The D'eparfment of Finance 1s m the Exeéutive Branch of California State Governmen;c

under the Governor’s administration. '(Gov. Code, § 1300_(5; see also 58‘Ca1'.Jur.3d. (2008) State .

of California, § 48.) Finance is under the control of an executive officer known as the Director

-of Finance, who is appointed by the Governor and acts as the Governor’s chief fiscal policy

adyiéor. (Gov. Cods, §§ 13001, 13002; see also 48 Cal.Jur.3d (2008) State of Célifomia, § 48.)

" . In Tirapelle v. Davis (1993) 20 Cal. App.4th 1317 (T ifapeéle), the California Court of
Appeél, Third Appellate Di.stﬁc‘:t,'-provided the following smmﬁary of Finance and its role in state
government: I o |

In our governmental scheme of things, the Department of Finance
has general powers of supervision over all matters concerning the
financial and business policies of the state. ((Govt. Code,]:

.§ 13070.) Every state agency or court for which an appropriation
has been made must submit to the Department of Finance a
complete and detailed budget setting forth all proposed
expenditures and estimated revenues for the ensuing fiscal year.
[footnote omitted] (§ 13320.) In the budget submitted to the
Department of Finance, each agency must estimate and call
attention to the sums necessary for employee compensation,
including merit salary adjustments. (§ 19835.5.) Until enactiment
of the budget act containing appropriations for the fiscal year, the -
Department of Finance may revise, alter or amend the budget of
any state agency. (§ 13322.) The Department of Finance then
assists the Governor in preparing the budget which the state

- Constitution requires the Governor to submit to the Legislature.
(§13337) ‘

(Tirapelle, supra, 20 Cal.App.4th at pp. 1320-21.)
Finance does ﬂot have the poWer to appropriate money; rather, “[t]he power of
appropriation resides exclusively in the Legislature.” (Tirapelle, supra, 20 Cal. App 4th at

p. 1321 (citing California State Employee’s Assn v. State of California (1973) 32 Cal.App.3d

2
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103', 10"7'-08.). In addition, Finance does not have the power to set employee compensation.
Instead, “that is a legislative function which ... the Legislature has delegated to the [Department
of Personnel Administration].” (T: z‘rapélle, supra, 20 Cal.App.4th at p 1322, fn. 8 (citing Pacific

4 LegaZ Foundation v. Brown (1981) 29 Cal.3d 168, 189, 193).) “In general, DPA has jurisdiction

over the state’s financial relationship - with its employees, including matters of salary....”
(T zrapelle supra, 20 Cal. App.4th at p. 1322.)
B. DPA’s Recommendatlon For A Salary Increase And
DOF’s Response.
On April 28, 2008 the Départment of Personnel Administration (DPA) sent a letter fo
CAPS enclosmg a copy of DPA’s findings on the salary hearmgs conducted regardmg the
compensatlon of various supervising scientific cla551ﬁcat10ns pursuant to Government Code

Sectlon 19826. (Petltlon at 99 24- 26 see also Declaration of Christopher J. V01ght in support of

’Venﬁed Petltlon for Writ _of Mandate and Complaint for Declaratory Relief (Voight Dec.), at § 5

& ex. A.) The letter indicated that pursuant to that same code‘éecti,on, DPA was forwarding the
-infonnation to Finance to make a determination on whether the recommended adjustments were |

w1thm ex1st1ng salary appropnatlons and that a copy of DPA’s ﬁndmgs would be sent to Fmance

for thelr determination. (V01ght Dec., at 75, 16 & ex. A.)

On May 7, 2008, the Director of Finance sent a letter to DPA’s ‘Director stating the
followiilg:' _

Section 19826(2) of the Government Code prohibits the
Department of Personnel Administration from making adjustments
to salaries that require expenditures in excess of ex1st1ng
appropr1at1ons Funds for the recommended salary increases for
the 14 supervising scientific classifications have not been
appropriated in either department budge‘cs or Budget Act Item
9800.

(Déclaration of Timothy S. Lymn (Lymn Dec.), at 43 & ex. 1.).

On June 27, 2008, 'D1;A sent a letter to CAPS’ Staff Director, Christopher J. Voight,
amending its findings and stating that although CAPS contends that there are appropriations
contained in the 9800 Item of the State budget to pay for the salary increases, “DPA is not awaré

of any money the Department of Finance (DOF) has identified for this pay adjustment. As you
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know, when funds are unavailable for salary adjustments, expenditutes must be approved by the
Legislature.” (Request for judicial Notice (RIN), at ex. 1.). | | |

On June 27, 2008, CAPS filed the instant petitiott for writ of mandate in Sacramento

County Superior Court
C. Summary Of CAPS’ Allegatlons Against DOF, Its
Dlrector, And The State Controller.

CAPS’ petition allege_s that ;‘Finance has a duty to determine whether the hi gher
salaries can be paid within existing appropriations.” (Petition, at{ 51.) CAPS then alléges that
“[uJpon a determination that payment of the salaries called for in the DPA Director’s Decision
dated Aprtl 28, 2008 will not exceed appropriations,_ Respondent State Controller Chiang has a
miniéteriat duty to pay the increased salaries calléd for in the DPA Director’s becision ? (Id., at
1} 52.) CAPS also alleges that “li)ff DPA determines.that it will 1 increase the salanes for .
engineering supervisors ... Finance has a duty to include in the proposed budget for 2008- 2009
for the Legistémre’s consideration an increase that would move the salaries of the fourteen
classes from where the}'t are to Where the correlating supervising engineering olaéses will be
effective July 1, 2008 or otherwise pay thbse _inpreased salaries out of the 9800 Item, or any other

provision for salary; of the 2008-2009 State Budget.” (Id., at 11 40 & 53.) Lastly, CAPS alleges.

that Finance, its director, and the State Controller “have a clear, present and ministerial duty to‘,

conform to the laws of the State of California and to avoid violations of the law.” (Id., at'] 54.)

In its points and authorities in support of its petition, CAPS makes a fefe,rence that “[if]
Finance somehow determines that the salary increases cannot be paid in the 2007-2008 fiscal
year as they would exceed extsting appropriations, the increased salaries must be placed in the
proposed budget for thé Legislature’s consideration or must otherwise be paid out of the
?;008-2009 State Budget Act’ 9800 item or any other provision for the payment of salar;t.”
(Points and Authorities in Support of Verified Petition for Writ of Mandate and Complaint for
Declaratory Relief (CAPS’ P&As), atp. 11:13-16.) However, there is no mention of the state
/17

/17
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officer or department that would allegedly have a ministerial duty to perform this act, or a

citation to any statutory authority: l’
III. STANDARDS FOR A TRADITIONAL WRIT OF MANDATE

Mandamus lies to oompel the performance of a clea:r present, and m1n1ster1a1 duty
where the petitioner has a beneficial right to performance of that duty. ‘(Carrancho v. California
Air Resources Board (2003) 111 Cal.App.4th 1255, 1264-65.) To warrant relief by writ of |
mandate, a petitioner must demonstrate that the public entity had a ministerial duty to perform,
that is, a duty that the e'ntity is required to perform in a prescribed manner thhout any exercise of
judgment or opitlion oohceming the propriety of the act. (California Ass’n for Health Services at
Home v. Department of Health Services (2007) 148 ..Cal.App.é}th 696, 704)% -

An action in ordinary mandamus is proper wItere the claim is that an agehcy.has failed
to act as requ1red by law, and it will issue only to compel the performance of an act spe01a11y o
enjoined by law. (Conlan v. Bonta (2002) 102 Cal App 4th 745, 752, Wallace v. Board of
Educaz‘zon of City of Los Angeles (1944) 63 Cal. App 2d 611, 616. ) Courts have held that if a
statute that clearly deﬁnes the specific duties or course of conduct that a govermng body must
take, it creates a‘mlmstenal duty and ehmmates any element of discretion. (Rodrzguez v. Solis
(1991) 1 Cal.App.4th 495, 504-05; Great Western Sav. & Loan Assn v. City of Los Angeles
(1973) 31 Cal.App.3d 403, 413 ) “‘In short, ‘where a statute requlres an officer to do a prescribed

273

act on a prescribed contmgency, his functlons are ministerial.”” (People ex rel. Fund American

Companies v. California Ins. Co. (1974) 43 Cal.App.3d 423, 431-432.)

2. Finance, the Director, and the Controller respectfully object to the Court’s
consideration of this allegation. This allegation was not contained in the petition, and therefore
was not verified by the party beneficially interested in the issuance of the writ. (Code Civ. Proc.,
§ 1086.) Consequently, this Court should not consider this allegation when deciding the merits
of the writ petition. (Krueger v. Superior Court (1979) 89 Cal.App.3d 934, 939.)

3. Additionally, mandamus will lie to correct an abuse of discretion by an officer or a
board. (Inglin v. Hoppin (1909) 156 Cal. 483, 491.) However, abuse of discretion is not an issue
in this case; CAPS does not allege in its petition or its supporting brief that the Director of
Finance or the State Controller have abused their discretion with regard to any actions, or lack
thereof, in this case. ' '

5

FINANCE/SCO’s MEMO OF POINTS AND CASE NO: 34-2008-00014476-CU-WM-GDS
AUTHORITIES IN OPPOSITION TO PETITION FOR WRIT OF MANDATE




10

11

12
13
14

15

16
17
18
19

- 20

21
2

23

24
25
26
27
28

IV. LEGAL ARGUMENT
- A. Finance Does Not Owe CAPS Any Ministerial Duttes.

As stated above, CAPS has the burden to establish that Finance has a ministerial duty

to perform the acts its is requesting; namely, determining whether there are existing funds to pay

the recommended salary increases for CAPS’ scientist supervisors and recommending that the
Legislature make provisions for the salary increases in the 2008-2009 Budget. (Petition, at Y 40,
51 & 53; CAPS’ P&As), at p. 11:13-16 .) CAPS, however, has not identified any statute that

requires the Department of Finance to take the actions it demands. In fact, both the petition and

its su;;portilig brief are completely devoid of a reference to any statute that mandates Finance to -
take any such actions. | |

| In rev1ew1ng the state laws apphcable to Finance, nowhere 18 there any respon51b111ty
on Finance to perform the acts requested by CAPS. (Gov. Code., § 13000 et seq ) As dlsoussed :
above, Fmance s primary respons1b11-1ty isto superv1s[e] over all matters concerning the
ﬁnanmal ‘and business policies of the state » (Tirapelle supm 20 Cal.App.4th at pp. 1320-21.) -
Fmance does not decide how state monies are spent; rather that duty resides exolus1ve1y with the
Legislature. (Humbert v. Dunn (1890) 84 Cal.-57, 58 [noting that the California Constitution’s
provision “that no money shall be drawn from the treasury but in consequence ef ahpropriatieus
made by law is intended to secure to the legislative department of the government the exclusive

power of deciding how, when, and for what purpose public funds shall be applied in carrying on

‘the government.”].)

Thus, it 1s with the Legislature, not Finance, that CAPS should seek financing for the
salary increases it desires for its scientist supervisers. While Finance is sympathetic to the plight
of the underpaid CAPS members, the femedy that CAPS seeks may only be obtained from the
Legislature hy way of an appropriation. (See County of San Diego v. State of California
(2008)164 Cal.App.4th 580, 612-13 [stating the Citzil Code section 3523, which states “for every
wrong there is a remedy” “does not permit a remedy through the courts when the remedy is with
the Legislature.”].)

117
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" B. CAPS’ Allegation That Finance Must Determine Wh.ether
Increased Salaries Can Be Paid From Existing Appropriations
Is Without Legal Merit. : ' '

CAPS has not provided a single reference to a statute or case law in itspetition or legal
opening brief that obligates Finance to determine whether the salary increases recommended by
DPA can be paid from existing appropriations. For example, although CAPS _repeatedly refers to
Governmént Code section 1‘9826, sqbdivision (é), in its petition and opening brief, no where does
the statutq reference any duty by Finance to perform a specific act requested by CAPS. To the
contrary, the Government Code provision simply describes DPA’s obligations to adjust salaries -
for public eniployées:

The [DPA] shall establish and adjust salai'y ranges for each class'- of

position in the state civil service subject to any merit limits

contained in Article VII of the California Constitution. The salary

range shall be based on the principle that like salaries shall be paid

for comparable duties and responsibilities. In establishing or -

changing these ranges, consideration shall be given to the

prevailing rates for comparable service in other public employment .

. and in private business. [DPA] shall make no adjustments that

require expenditures in excess of existing appropriations that may

be used for salary increase purposes. [DPA]may make a charige in

salary range retroactive to the date of application of this change.
(Gév. Code, .§ 19826, subd (a).) This statute expressly applies only to DPA and it makes no -
reference to Finance. Accordingly, section 19826, subdivision (a), does not create any ministerial
duﬁes that must be performed by Finance. |

Even assuming, arguendo, that this Court determines that Finance has a mimsterial

duty to determine if existing funds are available to pay the DPA recommended salafy increases,

‘that “duty” has already been performed. In a letter dated May 7, 2008, the Director informed

DPA’s Director that DPA was not permitted to mak‘e any salary adjustments that would exceed
existing appropriations, and that there were no monies in either the department budgets or the
Budget Act Ttem 9800 to cover the recommended salary adjustments. (Lynn Dec, a‘.t 913 & ex.
1.) ‘Simply stated, Finance informed DPA that there were no monies in either the bﬁdgets of the
departments employing the scientist supervisors or

11/
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21

the Budget Act Item 9800 to pay for the recommended salary adjustments?
C. CAPS’ Suggestion That Finance Must Place Increased Salaries
In The Proposed Budget For 2008-2009 Is Without Legal '
- Merit. - | : ‘ o , :
1. CAPS Has Failed To Identify Any Duty On The Part Of Finance To
Recommend Salary Increases For Scientist Supervisors In The 2008-
2009 Budget :
CAPS contends in its petition and opening brief that Finance has the ministerial duty
to recommend to the Legislature that the salary increases recommended by DPA for the scientist
supervisors be included in the 2008-2009 Budget. But again, CAPS has not made a single
reference to a statute or case law in its petition or legal opening brief that obligates Finance to
do so.

Even assuming, arguendo, that there is a duty on Finance to recommend that the

Legislature make appropriations for the salary increases in the 2008-2009 budget, Finance is

unable to do so because the statutory scheme established by the Legislaturé to ﬁﬁalize the state
Budget does not éllow Finance to submit any proposed changes to the budget after‘ April 1, 2008, g
Specifically, Government Code section 13308 states that “...AFinance shall bfovide to the -
Legislature,.on or before April 1of éach year; all proposéd adjustments to the Governor’s Budgét' '
.00 (Gov. Code, §'13308, subd. (c).)¥ The date of Ai)l’i‘l i, 2008, has already come and gone, -
and thus Finance is legally unable to present to the Legislature any recommendations for cha_nges
to the"State Budget. | | |

11/

4. CAPS’ contention that it “has not been officially informed whether Finance has made
a determination of whether the increased salaries are within existing appropriations{]” is false.
(CAPS’ P&As, atp. 9:18-19.) On June 27, 2008, DPA sent a letter to CAPS’ Staff Director,
Christopher J. Voight, informing him that “DPA is not aware of any money the Department of
Finance (DOF) has identified for this pay adjustment.” (RIN, at ex. 1)

5 There are two additional instances where Finance may submit changes to the
Legislature regarding the proposed budget: (1) proposed adjustments to the Governor's Budget in
appropriations for capital outlay, which are due on or before May 1st; and (2) any proposals to
reduce expenditures to reflect updated revenue estimates, known as the “May Revise,” which 1s
due on or before May 14th of each year. However, neither of these two instances are applicable

|| in this case, and thus it is the April 1st deadline that applies here.
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2.  Section 13322 Does Not Create A Ministerial Duty Upon Finance To
Submit A Recommendation To The Legislature Regarding Salary
Increases. ,
Although not discussed in CAPS petition or points and authorities, Finance anticipates
that CAPS may argue that Section 13322 of the Government Code creates a ministerial-duty

upon them to act in accordance with CAPS’ demand that a recommendation to the Legislature be

made to pay the salary increases out of the 2008-2009 Budget. Such én argument, however, -

“would be misguided. Section 13322 provides that an alteration to a department’s budget may

only occur in certain circumstances:
| Until enactment of the budget act containing the appropriationé
- funding the fiscal year budget; the department may revise, alter, or
_amend any fiscal year budget, if, in its opinion, revision, alteration

or amendment is required 1 the interest of the State. The .

department shall notify the head of the State agency or court of any

revision, alteration, or amendment of its fiscal year budget.. '
(Gov. Code, § 13322; emphasis added.) The use of tﬁe language ‘;nﬁay” indicates a legislative '
intent that Finance has the discretion to reﬁse, alter, or ame‘n& the budget — it is not a fnandatory
obligation. (See Larav. Board of Superyi;ofs (1976) 59 Cal.App.3d 399, 407 [finding that
“[a]lthough ‘may’ may be consfru.ed to be mandatory Wheré the object to be qbtained compels
such a construction, or where that construction is nécessary to give effect to the le'gislative intent,
in the absence of such special circumstances, it should be interpreted as permissive or-con.fem'ng
disc'retién.’;] .) Because Finance has the discretion as to whether a revision, alteration or
amendment to the budget is necesséry, Finance cannot be compelled to exercise its discretion by
a writ of mandate. (SeeA‘US Ecology, Inc. v. State of California (2001) 92 Cal.ApﬁAtH 113,138
[holding that mandamus cannot be used to compel the exercise of diséretion ina pafticular
manner or to order a specific résult when the underlying decision is purely discretionary].)

- Moreover, this section is limited to the altering of budgets of state agencies, not the

overall state budget, and doés not include any provision regarding an alteration due to éhanges in
employée comp ensation. |

In sum, there is simply no legaﬂy required act that Finance can be ordered to take-to”

ensure that there are funds to pay for the recommended salary increases.
' 9
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IV. CONCLUSION

Based on the foregoing, there is-no ministerial act that Finance, its Director, or the

State Controller can be ordered to perform that will provide monies for the salary increases

requested by the supervisor scientists. Such relief may orly be obtained from the legislature by

way of an appropriation for monies designated for such salary increases. Consequently,

Financé,‘ the Director, and the State Controller respectfully request that CAPS’ petitidn for writ

of mandate be dismissed without leave to amend.

Dated: August 22, 2008

10451595.wpd
SA2008303513

Respectfully submitted,

EDMUND G. BROWN JR.
Attorney General of the State of California

CHRISTOPHER E. KRUEGER
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JONATHAN K. RENNER
Supervising Deputy Attorney General
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