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—requited-to-be-used for the purposes-deseribed-in-the Budget-Act Log because those-amounts

~ INTRODUCTION

- Despite having the burden to do so, CAPS cannot provide evidence to establish that there is -
any ministerial duty on Finance to (1) make any detefmination under Government Code section
19826 that there are funde in existing appropriations to pay for salary increases or (2) recommend
that the Legislature make appropriations for the salary increases in upcoming budget negotiations.

| Also, CAPS hae not presented any evidence that contradicts the sworn testimony of Mr.
Lynn regarding the role of the Budget Act Log in determining the amount of the appropriation in
Budget Item 9800. CA]éS also has not presented any evidence that contradicts the testimony of
Mr. Lynn that all of the money appropriated in Budget Item 9800 is obhgated fora spec1ﬁc
purpose as reflected in the DPA Budget Act Log for the apphcable fiscal year
In sum, despite being given every opportunity to develop facts to support its theory that
Finance has a ministerial duty to help the scientisf supervisors get a pay raise, CAPS has failed to

do so, and therefore, the petition must be denied.

LEGAL ARGUMENT

1. CAPS MISCHARACTERIZES FINANCE’S POSITION REGARDING THE AVAILABILITY
OF FUNDS IN BUDGET ITEM 9800 FOR THE RECOMMENDED SALARY INCREASES. -

CAPS claims that Finance has taken a positien that becaﬁse the totals reflected in the
“Budget Log and the 9800 Ttem match — unless the salary inc'reases are specifically listed on the
Budget Log, they cannot be paid.” (CA?S Supplemental Brief in Support of Petitio_n (CAPS
Supp. Brief), at p. 5:25-26.) This is an incorrect simplification of Finance’s posiﬁon.

The reason that Fihance has repeatedly informed CAPS that there is no money availeble.to
fund the salary increases through the current Budget Item 9800 is because the money in that item

is obligated for other purposes. Specifically, the money appropriated in Budget Item 9800 is

reflect legislatively approved memoranda of understanding between the state and represented
employees as well as pay letters issued by the Director of DPA. To date, the DPA Budget Act log
does not contain a compensation increase for the scientist supervisors. As a result, there is no

money available in the Budget Item 9800 for such an increase.
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Finance has expiained that the money appropriated in Budget Item 9800 “match[es]” the

corresponding Budget Act Log in order to explain how the Legisiature deteﬁnines how much

money to appropriate in 9800 and to establish that there is no “extra” money in Budget Item 9800

gvailable to fund the salary increases they desire for the scientist supervisors. If an order is issued
requiring that money be taken out of Budget Item 9800 for the scientist supervisors, the Court
will inevitably cause the state to be “short” in paying the compensation iﬁcreasés for other
represented employees or qxcludéd employees who have either (1) obtained a'législativély'
approved and ratiﬁea MOU or (2) obtaiﬁed a pay letter from DPA’s Director that permits the
payment. The scientist supervisors are éttempting to make an end-run around the legislétive
pro‘oes's by filing this peti'tion.instead of taking steps to have money for fcheir raises added to the
Budget Act log. It would be unfair to punish the employee groups’ Who have obtained a

legislatiVe appropriation through Budget Item 9800 for their compensation increases by taking

away their money and giving it to the scientist Supervisors.

I.  FINANCE DOES NOT REQUIRE A “SPECIFIC APPROPRIATION” BE MADE BEFORE
THE RECOMMENDED SALARY INCREASES CAN BE PAID.

CAPS contends that Finance requires a ‘“speciﬁc- appropriation’” be made before the

recommended salary increases can be paid. (CAPS Sﬁpp. Brief, at p. 6:10-11.) CAPS’

- contention is incorrect and misstates Finance’s position.

At no time — either in its legal briefs or during discovery — has Finance ever stated that it
requires a “specific appropriation” be made before the recommended salary increases can be paid
to the scientist supervisors. Budget Item 9800 represents a summary apprqpriation — meaning, it
is a budget item that simply shows a total without the various items of expenditure broken out..

During hisdeposition, Tim Lynn, the Assistant Program Budget Manager at Finance, explained

o
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that while Budget Item 9800 doesn’t specifically detail the contents of the DPA Budget Act Log,

the log is relied upon in determining the amount of the appropriation:

! Additionally, the employee groups who have obligated funds for compensation increases
pursuant to Budget Item 9800 and the DPA Budget Act Log are not parties to this proceeding,
and would have an interest to protect if the court were to decide that the funds in the Budget Item
9800 that are obligated to them could be used for other purposes. ,
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There are no such things as line items in the Bﬁdget Act anymdre. What
we have is a summary document [referring to the Budget Act] and a
summary appropriation [referring to Budget Item 9800] for which this
document [referring to the Budget Act Log] is the supporting information.
(Ly‘nn.Depo'.,‘ attached as Exhibit 2 to Graham Dec), at p. 54:16-25.)
. However, before a salary increase for a particular employee group can be paid, the increase
must be»accoimted for on the DPA Budget Act Log. Since there is no money for the scientist

supervisors on the current DPA Budget Act Log, there is no funding for such an increase

available through the appropriation in Budget Item 9800.

II. CAPS’ ATTORNEY IS NOT COMPETENT TO ANALYZE WHETHER THERE IS
SUFFICIENT FUNDING AVAILABLE FOR THE SALARY INCREASES, AND THEREFORE
HiS DECLARATION MUST BE STRICKEN.

In support of CAPS’ supp1¢mental opening Brief, Attorney Gerald James submitted a
declaration that consisted of nothing more than improper speculation about the existence of funds
to pay for the recommended salaiy i’néreaseé for the scientist supervisors.

Speciﬁcally, Attorhey James étates that after “review[ing]” the DPA Budget Act Lo g for |
Fiscal Year 2008-2009, he is “aware that not all of the salary increases contemplated by the [log]
supervisory engineers and managerial engineers have been paid'in full even though the Budget |
Act Log lists July 1, 2008 as the effective date.” (Declaration of Gérald James (Jamés Dec.),
at 12.) Based on this analysis, he concludes that “[Budget Item] 9800 ... contains both special
and general fund unspent funds which may be ﬁsed to pay the increased supervisory scientist
salaries.” V(Ibid.) However, because Attorney James cannét establish that he possesses the
expertise to provide such an analysis, and because there is no foundatipn for the factual
assertions, Finahce requests that this Court strike paragraph 2 of the declaration and its contents

from the record.
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A party may move to strike inadmissible ev1denc‘efs@flong*as*l‘ns*"tlmelymade andso

stated as to make clear the specific ground.” (Evid. Code, § 353, subd. (a).) In other words, the
motion must point to the specific ground of the objection, and the particular portion of the

evidence deemed objectionable. (See Lucy v. Davis (1912) 163 Cal. 611, 615 [“A motion to be
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2 -I-court to-eliminate:?).) - Often, & motion- to-strike-is the onl } -remedy available to a party-where
3 | testimony is givén before a proper objection can be made or ruled ﬁpon, such as in this case,
4 | where counsel has submitted a declaration in support of his suﬁplemental opening brief.
5 Finance objects to Attorney James’ declaration for the following reasons. First, the
6 | statement that there is money that cen be seized from the obligated funds belonging to the
7 engineering classifications in order to fund the recommended salary increases for the scientist
8 | supervisors is an inadmissible legal conclusion. (Adams v. City of Fremont (1998)
91 68 Cal.App.4th 243, 266 [“Opinion testimony 1s inadmissible and irrelevant to adjudging
10 | questions of law.”].) Second, absent from Attorney J ames’ deelaration is any evidence that he
~ 11 | has personal knowledge that the ﬁ,mds for the salary incfeases obligated to the engineering -
12 | classifications have not been exhausted. (Evid. Code, § 702 [“[T]he testimony of a witness
13 | concerning a particular matter is inadrhissible unless he has perso‘n‘al kﬁowledge of the matter.”].)
14 | Third, the budgetary and fiscal process is complicated end far exceeds the subjects appropriate for
15 | lay testimony (Evi‘d Code, § 802 [witness must state “his special knowledge, skill, experience;
16 | training and education” upon which his oplmon is based]; § 803 [court may exclude opinion
17 || testimony based on matter that is not a proper basis for such an opinion].) There is no ev1dence
18 || that Attorney James has the specialized knowledge of the budget process or.current fiscal
19 | condition of the state’s treasury that would potentially qualify him to offer an opinion that the
20 | state has extra money avail’able to give raises to CAPS .
21 ' For these teasons, paragraph 2 of Attorney James’ declaration should be stricken from tﬁe
22 | record and not considered as evidence in this case.
23 | /1] |
24111
254 /11
26 || 111
27 | 11/
28 | /11

5

Finance’s Reply to CAPS® Supp. Opening Brief (34-2008-00014476-CU-WM-GDS)




1 CONCLUSION
2 CAPS simply cannot meet its burden to establish that Finance has a ministerial duty to pay
3 | the recommended salary increases for the scientist supervisors. Further, CAPS camnot
4 | demonstrate that there are sufficient funds in Budg%t Item 9800 to provide the requested raises, or
5 | that Finance must perform a particular duty to ensure that such increases are paid. As a result,
6 | CAPS petition for writ of mandate should be denied in its entirety.
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